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Water  Marketing  Report 


During  its  meeting  on  December  3,  the 
Select  Cormittee  on  Water  Marketing  adopted 
a  final  report,  including  16  recannenda- 
tions  to  the  49th  Legislature. 

The  repxDrt  addresses  policy  issues  that 
will  be  iiiportant  to  Montana's  water  manage- 
ment strategies,  especially  in  the  Missouri 
River  Basin.  The  reccrrmendations ,  seme  of 
which  would  require  statutory  changes,  are 
organized  in  four  categories. 

A.  Regulating  Interstate  MovCTrent  of  Water 

The  ccnmittee  recctnnended  the  permanent 
repeal  of  the  statutory  ban  on  the  export  of 
water  from  Montana,  along  with  a  repeal  of 
Montana's  ban  on  the  use  of  water  for  coal 
slurry  purposes.  Each  of  these  statutes  has 
been  questioned  on  constitutional  grounds,  so 
neither  offers  adequate  protection  for 
Montana's  future  water  needs.  The  ccrrmittee 
recdtmended  replacing  them  with  new  safe- 
guards, including  additional  public  interest 
criteria  to  evaluate  future  applications  for 
large  appropriations.  The  conmittee  also 
recomended  that  the  Major  Facility  Siting 
Act  cover  the  siting  of  all  future  pipelines 
exceeding  certain  dimensions. 

B.  State  Water  Leasing  Program 

The  ccjimittee  recamended  a  limited 
state  water  leasing  program  involving  no  more 
than  50,000  acre  feet  of  iitpounded  water. 
The  state  would  also  establish  a  leasing 
program  to  cover  water  in  any  amount  that  is 
used  for  transport  outside  the  Missouri  or 
Columbia  river  basins,  or  where  water  in 
excess  of  4,000  acre  feet  per  year  is 


cx)nsuined.  Leases  would  be  limited  to  a  maximLim  of  40  years.  The  source  of 
water  for  leasing  would  be  restricted  to  water  inpounded  in  a  state  or 
federal  reservoir.  Water  could  not  be  leased  in  a  basin  until  water  right 
decrees  had  been  issued  through  the  general  adjudication  program,  except 
vAere  the  state  has  an  existing  water  purchase  agreement,  such  as  Fort  Peck 
Reservoir. 

C.  Maximizing  Montana's  Fair  Share  of  Missouri  River  Basin  Water 

Tlie  ccrmittee  urged  the  state  to  make  every  effort  to  document  its 
water  uses  and  water  needs.  In  this  regard,  the  ccnmittee  reccnmended: 

(1)  an  expeditious  and  accurate  cotpletion  of  statewide  water  rights 
adjudication; 

(2)  a  two-year  extension  of  the  Reserved  Water  Rights  Corpact 
Connission; 

(3)  a  centralized  water  resources  data  management  system; 

(4)  development  of  water  reservations  in  the  Missouri  River  Basin  and 
additional  efforts  to  perfect  water  reservations  in  the  Yellcwstone  River 
Basin; 

(5)  ccnpletion  by  DNRC  of  a  state  water  plan  to  be  approved  by  the 
Board  of  Natural  Resources  and  sutmitted  to  the  Montana  Legislature; 

(6)  continued  funding  and  bonding  for  the  identification,  development 
and  construction  of  water  projects  within  the  state;  and 

(7)  a  permanent  legislative  water  policy  conTTu.ttee. 

D.  Relating  to  Other  States  in  the  Missouri  River  Basin 

The  catinittee  recognized  a  special  need  for  Montana  to  be  aware  of 
plans  of  other  states  in  the  Missouri  River  Ba.£.in  and  to  reduce  water  use 
conflicts  in  this  region.  The  canmittee  reconmended  that  Montana  should 
give  a  high  priority  to  systematically  preparing  for  either  negotiations  or 
potential  litigation  with  other  Missouri  River  Basin  states. 

The  ccmrdttee ' s  report,  including  draft  legislation,  is  being  prepared 
for  printing  and  distribution  in  early  January.  An  informational  meeting 
for  legislators  and  interested  persons  is  also  planned  during  January. 
Contact  the  BQC  for  meeting  information. 


EQC  Gets  Ready  for  Session 

The  Environmental  Quality  Council  met  November  16  and  December  10  to 
finalize  its  projects  during  the  past  interim  and  develop  reccmendations 
to  be  submitted  to  the  Legislature.  The  Council  received  reports  fron  the 
three  EQC  s\±>ccrTnittees :  Ttoxic  Substances;  Natural  Resources  Oversight; 
and  Water  Oversight.  They  include  recctmendations  on  noxious  weed  control, 
worker  and  camunity  right-to-kncw  about  hazardous  substances,  hazardous 
waste  collection,  the  Natural  Resources  Legacy  Program,  the  Hard  Rock 
Mining  Inpact  Act,  and  enforceinent  of  water  quality  laws. 

The  Council  also  considered  the  problem  of  leaking  underground  storage 
tanks  and  developed  recormendations  for  prevention  and  correction  of  these 


threats  to  groundwater.   Hydropcwer  development  on  state-cwned  dams 
received  consideration  as  well.   The  msmbers  of  the  Council  also  heard  a 

status  report  on  a  proposal  to  incorporate  mitigation  measures  into  the 

MEPA  review  process.   The  continuing  controversy  over  si±)division 
regulation  was  also  a  focus  of  discussion. 

The  Council  plans  to  meet  again  in  early  January  to  review  further 
legislative  recotitendations. 


EQC  Looks  at  Border  Water  issues 

At  its  ^k3vember  and  December  msetings,  the  EQC  considered 
Canada /MDntana  border  waters  issues  that  center  on  the  proposed  Cabin  Creek 
coal  mine  in  British  Columbia.  The  mine  has  been  identified  as  a 
potentially  serious  threat  to  the  Flathead  Basin's  water  quality.  The 
Council  agreed  to  endorse  a  resolution  encouraging  the  most  effective 
possible  presentation  of  Montana's  point  of  view  before  the  International 
Joint  Coinnission,  the  binational  body  that  may  becate  a  mediator  in  the 
Cabin  Creek  mine  question. 

In  conjunction  with  this  action,  the  BQC  agreed  to  cosponsor  a 
conference  on  the  International  Joint  Ccciinission  and  resolution  of 
transboundary  water  issues  in  the  Ifest.  The  conference  will  be  scheduled 
for  late  spring  or  early  suimer  of  1985. 


Noxious  Weeds  Discussed 

The  Environmental  Quality  Council  has  endorsed  three  initiatives  to 
canbat  the  spread  of  noxious  weeds  in  Montana.  The  measures  are  part  of  a 
legislative  package  intended  to  iitprove  the  county  weed  control  law, 
provide  funding  for  innovative  weed  iranagement  programs,  and  increase 
coordination  between  state  and  local  weed  control  officials. 

The  revised  weed  law,  the  "Noxious  Plant  I^ianagement  Act,"  would  retain 
the  existing  county  jurisdiction  over  weed  control  programs,  but  provide 
local  boards  with  much  clearer  direction  along  with  the  flexibility  to 
adapt  their  programs  to  local  needs.  Under  the  act,  each  noxious  plant 
management  board  must  inventory  county  weed  infestations  and  develop  a 
long-range  plan  for  control.  The  board  may  designate  intensive  managertent 
zones  to  target  control  efforts  to  a  particular  drainage,  to  eradicate  a 
particular  weed,  or  to  meet  other  management  objectives.  Landowners  are 
required  to  manage  their  weeds  according  to  specific  standards,  or  the 
board  may  institute  control  efforts  at  the  landowner's  expense.  Also, 
citizens  are  given  the  right  to  use  alternative  methods  to  iranage  weeds  on 
their  own  land  or  along  adjacent  highways  under  an  approved  plan. 


A  weed  management  trust  fund  is  the  se<x>nd  part  of  the  legislative 
package.  A  one  cent  per  gallon  tax  on  herbicides  and  a  0.1  of  a  mill 
statewide  property  tax  are  proposed  to  fund  the  trust,  vMch  would  grow  to 
a  maximum  of  $2.5  million.  Earnings  would  be  used  to  support  coordinated 
or  innovative  weed  control  projects  on  a  grant  basis. 

The  third  prcposal,  included  as  part  of  the  Governor's  budget  request, 
is  establishment  of  a  state  weed  coordinator  in  the  Department  of 
Agriculture.  The  coordinator  would  work  with  local  weed  boards  to  help 
develop  effective,  long-term  programs  to  manage  noxious  weeds. 

The  legislative  package  for  weed  management  was  developed  through  the 
oocperative  efforts  of  the  Montana  Vfeed  Control  Association,  the  Department 
of  Agriculture  and  the  Environmental  Quality  Council. 


Hazardous  Waste  Plan 


A  State-sponsored  hazardous  waste  collection  and  transfer  system  has 
been  proposed  to  increase  protection  of  Montana's  environment  and  provide 
regulatory  relief  to  MDntana  small  businesses.  The  proposal,  drafted  by 
the  Solid  Waste  Management  Bureau  (SVJ^)  of  the  Department  of  Health  and 
Environmental  Sciences,  would  set  up  a  statewide  network  to  pick  up  wastes 
frcjn  participating  businesses  and  store  th^n  tenporarily  at  a  central  site. 
The  wastes  would  eventvially  be  shipped  to  licensed  hazardous  waste 
management  facilities  in  Utah,  Oregon  or  Idaho. 

IVro  developments  have  spurred  interest  in  the  hazardous  waste 
collection  system.  First,  passage  of  congressional  amendments  to  the 
Resource  Conservation  and  Recovery  Act  (PCRA)  in  November  placed 
small-quantity  generators  (businesses  generating  between  220  and  2,200 
pounds  of  hazardous  waste  per  month)  under  the  federal  law.  Dry  cleaning 
establishments,  service  stations  and  paint  dealers  are  among  the  many  sn«ll 
businesses  that  new  will  be  subject  to  upccning  federal  regulations.  Many 
of  these  businesses  could  suffer  financial  hardship  if  they  have  to  ship 
their  hazardous  wastes  out  of  state;  the  result  could  be  illegal  dunping 
across  the  state. 

The  second  develcpnsnt  is  the  growing  reluctance  of  municipal 
landfills  in  Montana  to  accept  hazardous  wastes  in  any  quantity.  Landfill 
operators  are  concerned  about  their  liability  for  groundwater  pollution  if 
they  accept  potentially  toxic  materials.  Apparently,  the  public  is  also 
unsure  about  what  to  do  with  accumulated  hazardous  wastes.  A  free 
collection  project  in  Missoula  this  fall  brought  in  more  wastes  in  the 
first  four  hours  than  had  been  expected  in  two  days. 

The  SWMB  has  requested  $1.1  million  in  start-up  fionds  for  the 
hazardous  waste  collection  and  transfer  fron  the  proposed  Natural  Resource 
Legacy  Program.  Ttie  request  is  based  on  a  detailed  engineering  study  v^ich 
indicated  that  a  state  subsidy  is  necessary  because  neither  a  collection 
system  nor  a  hazardous  waste  disposal  site  is  commercially  feasible  at 


present  in  Montana.  The  health  department  is  requesting  authority  fron  the 
Legislature  to  charge  hazardous  waste  generators  a  fee  for  waste  crallection 
so  the  program  may  eventually  beccme  self-sufficient. 

The  Environmental  (^lity  Council  has  endorsed  funding  for  the 
proposed  hazardous  waste  collection  and  transfer  system.  The  council's 
written  endorsement  noted:  "The  hazardous  waste  collection  system  will 
make  a  substantial  start  toward  addressing  the  issues  raised  by  the  RCRA 
amendments.  Small-quantity  generators  will  gain  ready  access  to  an  outlet 
for  their  hazardous  wastes  and  will  have  tirre  to  adapt  their  operations  to 
reduce  waste  generation  and  to  develop  methods  to  conply  with  the 
forthccriing  federal  regulations." 


Right-to-Know  Proposal 

The  BQC  Toxic  Substances  Subcannittee  has  approved  the  drafting  of  a 
bill  to  provide  Montana  workers  with  the  right  to  know  about  hazardous 
chemicals  in  the  workplace.  The  bill  will  also  define  the  rights  of 
citizens  and  public  safety  officials  to  obtain  information  on  hazardous 
chemicals  fron  local  industries. 

The  BQC  bill  will  be  based  on  the  Hazards  COnmunication  Standard 
issued  in  November  1983  by  the  federal  Occi:^3ational  Safety  and  Health 
Administration  (OSHA) .  The  federal  standard,  slated  to  go  into  effect  in 
November  1985,  requires  errployers  to  provide  workers  with  specific 
information  on  chemicals  used  and  their  health  effects.  Employers  must 
also  provide  training  in  chemical  handling. 

Although  the  federal  standard  will  autcmatically  apply  to  Montana 
industries,  three  major  factors  have  prcnpted  consideration  of  a  statewide 
bill.  First,  the  OSHA  standard  applies  only  to  manufacturing  industries, 
covering  an  estimated  25,000  workers  in  Montana.  Labor  groups  have 
strongly  contended  that  workers  in  any  business  who  are  exposed  to 
potentially  hazardous  chemicals  should  have  access  to  the  chemical 
information;  18  states  have  already  passed  right-to-know  laws  that  provide 
this  broader  coverage.  The  Montana  proposal  will  apply  to  all  enployers 
using  hazardous  chemicals,  but  will  limit  requirements  for  laboratories, 
medical  establishments  and  agricultural  operations. 

Second,  the  federal  standard  allcws  cctipanies  broad  latitude  in 
designating  chemicals  as  trade  secrets.  This  designation,  presumably  made 
to  retain  a  ccnpetitive  business  advantage,  allcws  the  corrpany  to  withhold 
a  chemical ' s  identity  (although  hazard  information  must  still  be  provided) . 
The  proposed  Montana  bill  will  seek  to  provide  a  timely,  independent  review 
of  the  legitimacy  of  an  enployer's  trade  secret  claim. 

Finally,  the  federal  standard  has  no  provisions  for  comiunity 
right-to-kncw.  This  issue  can  be  illustrated  by  two  questions:  what 
ch^nical  information  is  provided  to  public  safety  officials  who  might  have 
to  respond  to  a  fire  or  other  in-plant  emergency?   What  chemical 


infojrmation  is  available  to  the  public  about  potential  health  inpacts  frcm 
accidental  or  long-term  exposure  to  chemicals  from  a  nearby  workplace?  The 
EQC  draft  bill  will  provide  a  nuirfcer  of  options  for  ccamunity  right-to-know 
standards,  and  subcannittee  meinbers  are  interested  in  obtaining  a  wide 
range  of  public  views  on  this  issue. 

The  Environnental  Quality  Council  is  planning  to  draft  a  right-to-know 
bill  by  the  end  of  December  and  host  a  pi±)lic  meeting  to  receive  cortnents 
during  the  first  week  of  January,  just  prior  to  the  legislative  session. 
If  you  wish  to  obtain  a  copy  of  the  draft  bill  or  would  like  to  receive  the 
meeting  notice,  please  contact  EQC. 


Underground  Storage  Tanks 

TWo  developments  relating  to  the  leaking  underground  storage  tank 
prctolen  have  occurred  in  the  past  two  months.  The  first  development 
involves  a  proposal  for  funding  a  Water  Quality  Protection  Fund  under  the 
Natural  Resource  Legacy  program.  The  second  developtnent  involves  new 
federal  legislation  that  will  require  active  regulation  of  underground 
storage  tanks. 

The  Water  Quality  Protection  Fund  is  a  $148,480  proposal  that  has  been 
s\±imitted  by  the  Departmsnt  of  Health  and  Environmental  Sciences. 
The  fund  would  be  used  to  assist  citizens  who  are  victims  of  either  surface 
or  groundwater  contamination  occurrences.  This  fund  would  enable 
investigation  of  spills  "...to  determine  the  extent  of  the  contaminated 
area,  determine  the  source  of  the  pollutant  and,  if  necessary,  make 
arrangoTEnts  for  an  alternate  water  supply  for  affected  parties."  The 
department  would  contract  with  parties  for  this  work.  The  Environmental 
Quality  Council  has  strongly  endorsed  this  proposal,  stressing  its  concern 
about  the  increasing  nvimber  of  spills  being  discovered  and  the  need  for 
adequate  state  assistance  to  help  remedy  these  spill  problons.  In 
addition,  the  Council  noted  that  the  state  efforts  could  help  determine 
responsible  parties  for  the  spills,  thereby  transferring  cleanup  costs  to 
these  persons. 

The  new  amendments  to  the  federal  Resource  Conservation  and  Recovery 
Act  will  significantly  affect  the  regulation  of  underground  storage  tanks. 
These  amendments  require  the  Environmental  Protection  Agency  to  adopt 
nearly  ccctprehensive  regulations  for  tanks  nationwide.  The  regulations 
will  address  both  existing  and  new  underground  tanks,  though  some  tanks, 
including  agricultural  and  residential  ones,  are  exempted.  For  existing 
tanJcs,  the  regulations  will  include  requirements  for  monitoring, 
recordkeeping  and  reporting,  corrective  action,  closure  and  financial 
responsibility.  For  new  tanks,  the  regulatory  requirements  will  address 
design,  installation,  release  detection,  and  ccrpatibility  standards.  A 
notification  process  allowing  all  underground  tanks  to  be  registered  by  the 


states,  including  tanks  abandoned  within  the  last  ten  years,  is  also 
required. 

Montana  will  be  able  to  substitute  its  own  regulatory  program  for  the 
EPA's  program,  provided  its  programs  is  as  stringent  as  the  federal 
guidelines.  This  substitution  is  formally  required  within  30  months. 
However,  states  needing  to  adopt  regulatory  or  legislative  changes,  such  as 
Montana,  are  eligible  for  grace  periods.  Noting  this  time  frame  and  a 
desire  to  see  the  federal  regulations  before  acting,  the  BQC  has  taken  a 
waiting  position  on  the  need  for  legislation.  Hcwever,  it  has  strongly 
urged  the  Water  Quality  Bureau  and  other  affected  state  agencies  to 
formulate  a  plan  for  inplementing  the  federally  required  program. 


EQC  Guide  to  the  Siting  Act 

New  rules  for  administering  the  Major  Facility  Siting  Act  have 
recently  been  adopted  by  the  Board  of  Natural  Resources  and  Conservation. 
This  adoption  capped  a  lengthy  review  and  cament  process  that  resulted  in 
caments  by  EQC  and  other  parties.  Since  both  the  rules  and  the  act  are 
lengthy  and  carplex,  the  EQC  has  decided  to  issue  a  guide  to  the  act. 

The  guide  will  be  targeted  for  legislators  who  wish  to  gain 
familiarity  with  the  act's  provisions  and  its  administration.  It  will 
contain  sections  on  the  act's  history,  facilities  covered  by  the  act, 
procedures  under  the  act,  application  requirements  and  decision  standards 
used  by  the  BNRC.  Copies  will  be  available  fron  EQC  in  early  January. 


Hard  Rocl<  Mining  impact  Act 

Possible  anendments  to  the  Hard  Rock  Mining  Impact  Act  are  being 
considered  by  the  Natural  Resources  Oversight  Subcamiittee  of  the  BQC.  The 
subccititdttee  has  examined  four  problem  areas  in  the  act,  and  is  attenpting 
to  mediate  an  agreement  among  interested  parties  on  amendments  that  might 
resolve  these  problems. 

The  areas  under  discussion  are:  the  definition  of  "local  government 
unit";  the  criteria  for  determining  if  a  mineral  development  is  a 
"large-scale  mineral  develcprent" ;  the  provision  for  repayment  of  prepaid 
taxes;  and  the  developer's  comnitment  to  pay  increased  capital  and  net 
operating  costs  of  local  government. 

Contents  or  questions  concerning  these  provisions  and  any  other 
provisions  of  the  act  are  welcomed.  Please  contact  Bob  Thorpson  at  EQC. 


Groundwater  Advisory  Council 

The  Groundwater  Advisory  Council  met  in  Helena  on  December  5  to 
approve  its  final  report  and  recommendations.  The  report  is  the 
culmination  of  two  years  of  study  and  review  of  groundwater  information. 
Although  seme  iimediate  problems  were  recognized  and  addressed  by  the 
Council,  the  report  and  reccmnendations  eirphasize  efforts  to  prevent  future 
prctolems  and  to  inprove  the  state's  groundwater  management  capabilities. 

The  most  critical  need  is  for  inproved  information  on  the  state's 
groundwater  resources;  both  collection  and  dissemination  of  groundwater 
information  are  eitphasized  in  the  Council's  recotinendations.  Better 
information  can  aid  in  the  development  of  groundwater  resources  and  help  to 
reduce  groundwater  contamination.  The  Council  reccnmended  additional  data 
be  collected:  to  appraise  groundwater  quality  in  major  aquifer  systems;  to 
identify  areas  of  potential  conjunctive  use  of  groundwater  and  surface 
waters;  to  identify  areas  where  aquifer  depletion  is  already  or  could 
becoTE  a  problem;  and  to  explore  characteristics  of  aquifers  shared  with 
other  states  or  with  Canada. 

A  recormendation  to  require  mandatory  well  construction  standards  and 
to  transfer  the  Board  of  Water  Well  Contractors  to  the  Department  of 
Natural  Resources  was  discussed  at  length.  Several  members  of  the  water 
well  drilling  industry  attended  the  meeting  and  expressed  their  views  on 
the  ccrnnittee  recamendations.  Final  decisions  on  this  issue  were  deferred 
until  after  additional  information  is  developed. 

Several  recomendations  pertained  to  the  protection  of  groundwater 
quality:  the  need  to  inprove  hazardous  waste  disposal  practices; 
prevention  of  contamination  from  leaJcing  underground  storage  tanks;  and 
continued  funding  of  saline  seep  control. 

The  Groundwater  Advisory  Council's  final  report  and  recomendations 
are  beijig  prepared  for  printing  and  distribution  in  January'. 


iviEPA  Tasl<  Force  Meets 

On  November  13,  BQC  staff  met  with  the  directors  of  three  Montana 
natural  resource  agencies  and  representatives  frcm  two  additional  executive 
branch  agencies  to  discuss  inplementation  of  the  Nbntana  Qivironmental 
Policy  Act  (MEPA) .  The  meeting  was  the  inaugural  session  for  the  MEPA  Task 
Force,  created  at  the  suggestion  of  the  Environmental  Quality  Council  to 
inprove  state  environmental  review  procedures.  Under  MEPA,  the  Council  is 
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responsible  for  reviewing  the  programs  and  activities  of  state  agencies  to 
insure  that  environmental  goals  are  met. 

The  meeting  focused  on  agency  use  of  mitigating  measures  in 
environmental  analyses  —  specifically,  hew  proposed  mitigating  measures 
can  influence  a  decision  on  whether  or  not  to  prepare  an  environmental 
irtpact  statement  (EIS) .  Agencies  must  prepare  an  EIS  when  a  proposed  state 
action  will  significantly  affect  the  environment;  in  most  cases  a 
preliminary  environmental  review  (PER)  is  first  conducted  to  determine  if 
the  potential  inpacts  pass  the  "significance"  test,  thus  requiring  an  EIS. 

Recently,  agencies  have  produced  some  extremely  detailed  PERs  that 
have  approached  100  pages  and  contained  the  detail  of  an  EIS.  These 
documents  have  relied  heavily  on  proposed  mitigating  measures  to  rule  that 
iitpacts  will  not  be  significant  and  that  no  EIS  is  thus  required. 

Reviewers  have  pointed  out  seme  potential  pr(±ilems  with  this  approach. 
First,  the  agency  rules  establishing  the  PER  do  not  require  a  public 
ccntHnt  period  (although  agencies  have  at  their  own  discretion  provided 
considerable  opportunity  for  public  carment  and  hearings  on  the  detailed 
PERs) .  Second,  state  law  does  not  allcw  agencies  to  bill  the  permit 
applicant  for  costs  associated  with  PER  preparation,  even  though  the 
detailed  PERs  can  represent  a  significant  cormitment  of  staff  and  financial 
resources.  Finally,  questions  have  been  raised  on  whether  the  long  PERs 
are  written  as  a  means  of  avoiding  the  prescribed  time  limits  and  the  study 
of  alternative  actions  required  in  an  EIS. 

The  task  force  decided  to  develop  possible  revisions  in  MEPA  rules  to 
make  PERs  focus  on  the  anticipated  environmental  inpacts  and  potential 
mitigating  measures.  Participants  expressed  an  interest  in  making  the  PER 
a  more  useful  document  that  will  review  the  key  issues  without  attenpting 
to  cover  the  universe  of  possible  environmental  iitpacts.  Future  meetings 
of  the  task  force  will  review  options  for  acccirplishing  this  goal. 
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